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KING, P.J., FOR THE COURT:

1. Bank of Mississippi, now known as BancorpSouth, filed suit in the Chancery Court of Clay County

seeking reformation of the legal description of property used ascollaterad for abank loan by the gppd lants,

David and Elena Whitefoot, formerly known as David and Linda Jones.  The court ruled in favor of the

Bank and directed that a survey be made to creste alega description comporting with the intent of the



parties. Find judgment was entered on August 29, 2001, gpproving the legd description derived from the
survey, reforming al deeds of trust and authorizing the Bank to enforceits deeds of trust according to their
terms, as reformed.

92. The Whitefootsfiled an gpped after the chancery court denied their Rule 59 motion for relief from
judgment.

13. The Whitefoots raise the following assgnments of error:

1 Whether the court erred because its findings of fact and conclusons of law are manifestly
wrong, and not supported by the evidence in the case.

2. Whether the court erred because it used the wrong standard of review in judging the case.

3. Whether the court erred because it alowed the Bank to argue the case on a different set
of facts, and argue adifferent sandard of review from that claimed in theinitia complaint.

4, Whether the court erred by its order to reform the Whitefoots thirty two acretract againgt
an unnecessary party without interest, instead of against real and necessary parties with

interest, and erred by not including dl necessary parties on both three and thirty two acre
tracts reformations.

5. Whether the court erred by not basing the case on the intent revealed by the evidence in
the 1997 renewadl, instead of basing the case on past intent.

6. Whether the court erred by not consdering the 10 year Satute of limitationsto reform a
deed because of a parties own mistake, negligence, or oversight, according to 15-1-7, of
the Mississippi Code of 1972.

7. Whether the court erred by entering judgment againgt, or one that would affect the
Whitefoots thirty two acre homestead, because the thirty two acres was declared a
homestead years before judgment entered.

This Court finds no error and affirms.

FACTS
14. The Whitefoots, formerly the Joneses, own thirty-five acres in Clay County, Mississppi. The

subject of this apped is athree acre tract that was carved out of the tota acreage by the Farmers Home



Adminigrationin 1981. The FHA financed the congtruction of a house in 1981 which was supposed to
be on the three acres, but which in redlity was on the remaining thirty-two acres.

5. On February 5, 1988, the Whitefoots transferred a deed of trust and security agreement on the
three acres to the Bank of Mississippi by way of athirty day promissory note. When the Bank accepted
the three acretract as security from the FHA in 1988, it wasthought by the FHA, Bank and the Whitefoots

to cover the Whitefoots house. The 1988 security agreement listed the house and three acresas collaterd.

96. The note with deed of trust and security agreement was renewed in 1990 with the house and three
acresagainliged ascollaterd. David Whitefoot contendsthat he notified the bank president that the house
did not appear to be on thethree acre tract and that the Bank declined his offer to survey the property, but
renewed the note asit was. In 1992 the note was again renewed with the house and three acreslisted as
collateral on the security agreement.

q7. INn 1992, prior to the renewal, the Whitefoots declared Chapter 13 bankruptcy and listed the three
acres and house asbeing mortgaged to the Bank. The Whitefootsindicated that they knew their housewas
not on thethree acreswhen they discovered the homestead recordslisted the house as being on the thirty-
two acres and had ligted it that way since 1982. In the bankruptcy action, the Whitefoots did not file
agang the Bank, but rather agreed to keep dl loanswiththe Bank. They did however fileagainst EB, Inc.,
the mortgage holder on the thirty-two acres.

T8. While the bankruptcy wasin progress, EB, Inc. sold itsinterest to another mortgage holder, which
in turn sold its interest to Greystone Mortgage Co. Greystone was the mortgage holder when the

Whitefoots completed their Chapter 13 planin August 1997. Asaresult of completing their Chapter 13



plan, the Whitefoots own the thirty-two acres free of dl liens since these were paid off in the bankruptcy
plan.

19. In its complaint, the Bank listed EB, Inc. asaparty because EB, Inc. was still shown astherecord
lienholder on the uncancelled deed of trust on the thirty-two acretract. EB, Inc. wasreleased asa party
by agreement with the Bank and order of the chancery court.

110.  In1995, the Whitefoots refinanced the note on the three acre deed of trust and security agreement
withthe Bank. Again, the Bank listed the house and three acres as collatera on the security agreement.
According to the Whitefoots, the bank president promised that he would have a survey done at the
completion of the Chapter 13. In 1996, anew bank president was appointed.

11.  On June 26, 1997, the Whitefoots note on the three acres came up for renewd again. The Bank
and the Whitefoots renewed the note by renewal deed of trust and security agreement. Thistimethe 1997
renewal security agreement did not list the Whitefoots house ascollatera. The Bank would later clam that
the 1997 security agreement did not have to list the house as collaterd in order for the Bank to have a
security interest. The Whitefoots argument on gpped is premised on the Bank's failure to list the house
inthe 1997 renewd. The Whitefoots never made any payments on the 1997 note and now contend that
they should own their house outright, with the only collateral on the loan being the three acres.

12. The Whitefoots and the Bank agreed that it was their intent that the house and three acres were
to be collaterd for the origind loan and the subsequent renewasin 1990, 1992, and 1995. The dispute
iswhether the 1997 renewd wasto includethehouse. The Whitefootsarguethat the Bank wasfully aware
that the property description in the deed of trust did not include the property on which the house was
located and that the Bank was willing to accept the three acres alone as collatera because there was

insUfficent time to get a new survey and description. At the time of trial the amount owed by the



Whitefoots and secured by the deeds of trust was $46,163.57, and the vaue of the three acres alone was
approximately $3,000.
DISCUSSION

1 Whether the court erred because its findings of fact and conclusons of law are manifestly
wrong, and not supported by the evidence in the case.

113.  An appdlate court will not disturb a chancellor's findings of fact unless the chancdllor abused his
discretion, was manifestly wrong, was clearly erroneous or gpplied an erroneous legal stlandard. Turpin
v. Turpin, 699 So. 2d 560, 564 (1 14)(Miss. 1997); Wilson v. Wilson, 810 So. 2d 615 (Miss. Ct. App.
2002).

14. The Whitefoots argument is that the Bank became aware that the house was outside the legd
description prior to the renewd of the loan in 1997, and therefore waived its right to clam alien on the
house when it knowingly used the erroneous description in the last renewd deed of trust.

115. Asargued by the Bank, the chancellor gave detailed findings in support of his conclusons. The
chancdlor wasfully satisfied that, notwithstanding the erroneous description in 1997, that what the parties
intended was clear beyond a reasonable doubt. The chancellor characterized as "unbelievable® the
Whitefoots evidence that the Bank intended to abandon its claim on the house. The chancellor was fully
satisfied with the explanation that no other description was available and that the exigent circumstances
surrounding the loan made it necessary to use the erroneous description. The chancellor specificaly found
that looking to the entirety of the transaction that the parties intent wasto renew, extend and continue the
lending relaionship which beganin 1988 and surrounded dl the prior transactions. Even David Whitefoot

in histestimony agreed that the Bank had alien on the house at dl times prior to the 1997 renewa. Thus,



the chancellor was correct infinding that if the 1995 deed of trust covered the house, the 1997 deed of trust
did aswell.

116.  Under the existing standard of review, this Court cannot reweigh the evidence to reach adifferent
concluson. Inthiscase, the chancellor was in the best position to listen to the witnesses, observe their
demeanor and determine their credibility. Roger v. Morin, 791 So. 2d 815, 826 (1 39) (Miss. 2001);
Carter v. Carter, 735 So. 2d 1109 (Miss. Ct. App. 1999).

17.  Wefind no error in the chancdlor's findings.

2. Whether the court erred because it used the wrong standard of review in judging the case.

118. The Whitefoots argue that the court erred when it decided the case on Mississippi case law that
saysthat a mere change in the form of the evidence of the debt cannot operate to discharge alien. They
contend that the court should have gpplied caselaw based on mutua mistaketo reform adeed or contract.
Their postion isthat the Bank never had an actud lien on the house, only an intention to have alien. The
Whitefoots aso argue that mutua mistake could be the only basis for reformation of the deed of trust and
that there was no mutual mistake in the 1997 deed of trug.

119.  Asnoted by the Bank, an action to reform a deed depends on the existence of a deed which on
itsface does not reflect what the partiesintended. Thelower court found that the Bank did have alienon
the property in question asameatter of equity by virtue of the intentions of the parties repested over severd
transactions. There is no digpute that this mutua mistake continued through 1995. As gtated in Webb v.
Brown, 404 So. 2d 1029, 1031-32 (Miss. 1981), "it is not the description they intended to write which
controls, but the property the parties intended to include in the description used.”

920.  Under McCoy v. McCoy, 611 So. 2d 957, 961 (Miss. 1992), the court stated that the proper

burden of proof in mutua mistake involving a reformation of a deed is the beyond a reasonable doubt



standard. This case dso satesthat "achancelor's findings of fact are unassailable on gpped unlessthose
findings are manifestly wrong." Id. at 960. In this case, the chancellor pecificdly found that "[t]he mutud
mistake of the parties entitled the [Bank] to areformation of al deedsof trust to include alega description
of three acres of land with the house upon it."

121.  Wefind that the chancellor did apply the correct lega standard in this case and that the argument
to the contrary is without merit.

3. Whether the court erred because it dlowed the Bank to argue the case on a different set
of facts, and argue a different standard of review from that damed intheinitia complaint.

722. The Whitefoots did not object at trid to the Bank's argument about which they now complain on
appeal. Under M.R.A.P. 15(b), "[w]henissuesnot raised by the pleadings aretried by expressor implied
consent of the parties, they shdl be treated in dl repects asif they had been raised in the pleadings.” By
falingto object at trid, the Whitefoots have waived theright to raisetheissue on appeal. Norrisv. Norris,
498 So. 2d 809, 812 (Miss. 1986).
7123.  Notwithstanding the procedural bar, the Court findsthat the Bank'sargumentsat tria are consistent
withthe various dternative countsfound in its complaint and could not bethe basisfor reversd inthis case.
4, Whether the court erred by itsorder to reform the Whitefoots thirty two acretract against

an unnecessary party without interest, instead of againgt red and necessary parties with

interest, and erred by not including al necessary parties on both three and thirty two acre

tracts reformations.
924. The Whitefoots argue that the court erred in entering an order concerning EB, Inc. which was
origindly listed as a party in this case and in falling to join Greystone Mortgage and FHA as necessary
parties. Asprevioudy Stated, these entities previoudy were lienholders on the thirty-two acres owned by

the Whitefoots.



925. The agreed order about which the Whitefoots complain was entered on April 17, 1998, and
provided that EB, Inc. dams no interest in the property which isthe subject of the litigation and that the
deeds of trust of record in favor of EB, Inc. were to be reformed accordingly.

926. The Whitefoots never raised any objection to the order in the chancery court. They dso falled to
move for the joinder of Greystone Mortgage and the FHA as necessary parties to the litigation. Having
faledto do so, they are precluded fromraisang thisissuefor thefirst timeon gpped. Zurick American Ins.
Co., Inc. v. Beadley Contracting Co., Inc., 779 So. 2d 1132, 1134 (11) (Miss. Ct. App. 2000).
927.  The Whitefoots cannot show any prgjudice as aresult of the order or falluretojoin other parties.
The order did not affect the judgment entered by the court. Even if theissue had been raised, thereisno
bassfor relief.

5. Whether the court erred by not basing the case on the intent reveded by the evidence in
the 1997 renewdl, instead of basing the case on past intent.

128.  The Whitefoots fifth argument islargely arepest of thefirst issue that the chancdlor'sfindings are
not supported by the evidence. The Court is caled on to review the evidence, particularly the testimony
of David Whitefoot, that therewas no intention to includethe housein the 1997 renewa of the deed of trust
and that the partieswere aware thet the lega description did not include the house. The Whitefoots argue
that this evidence proves that there was no mutua mistake.

129. Theevidencerdied on by the Whitefootswasreected by the chancellor as"unbelievable" and their
argument as"unpersuasive.” Thechancelor rgjected the argument that the Bank would inexplicably release

the house and accept as collatera three unimproved acreslocked in athirty-two acretract with no access.



130.  The Whitefoots argument overlooksthat, in an action to reform adeed based on amistake theory,
any ingrument can be reformed on unilateral mistake where thereisinequitable conduct by the benefitting
party in connection with the migake. McCoy, 611 So. 2d at 961; see also United Sates Fidelity &
Guaranty Co. v. Gough, 289 So. 2d 925, 927 (Miss. 1974). Thechancellor specificaly recognized that
the equities were with the Bank as to the alleged differencein intent between the 1997 and 1995 deeds of
trust. The court noted that "[t]he Whitefoots seize upon the differences but without offering to do equity
to the Plaintiff."
131.  The Court finds that the chancellor correctly weighed the evidence and prevented an inequitable
result.
6. Whether the court erred by not considering the 10 year satute of limitations to reform a

deed because of aparties own mistake, negligence, or oversight, according to 15-1-7, of

the Mississippi Code of 1972.
132.  The Whitefoots argue that, ance the Bank filed its suit more than ten years after the origind 1988
deed of trust, the action should be barred.
133. Thisissueisrased for thefirg time ongpped. Itisfundamentd that the Satute of limitationsisan
affirmative defense which mugt be raised in the answer or itiswaived. See Gale v. Thomas, 759 So. 2d
1150, 1157 n.1 (Miss. 1999).
134. Regarding damsto land, for the statute of limitations to apply the possession againgt the clamant
must be adverse. O'Neal Sted, Inc. v. Millette, 797 So. 2d 869, 872-73 (111)(Miss. 2001);
Continental QOil Co. v. Walker, 238 Miss. 21, 33, 117 So. 2d 333, 337 (1960). In this case, the
Whitefoots possession of the property wasnever adverseto that of the Bank'slieninterest at any timeprior

to the 1997 renewd, if then. Also, the Bank did not seek reformation of the 1988 deed of trust, but rather



the 1997 deed of trust. Consequently, therewould be no statute of limitationsissue evenif the defense had

been raised.

7. Whether the court erred by entering judgment againgt, or one that would affect the
Whitefoots thirty two acre homestead, because the thirty two acres was declared a
homestead years before judgment entered.

135. Intheir find argument, the Whitefoots argue that the judgment entered by the court impairs their

right to homestead exemption. This argument was not raised until after the entry of find judgment.

136. Miss. Code Ann. 8 89-1-29 (1972) provides that deeds of trust executed by both spouses are

enforceable about their homestead. The Whitefoots have admitted that the Bank had alien on their house

at al times prior to the 1997 renewa. We find no merit to their argument that the 1997 renewal and

extension of the previous deeds of trust deprived them of their homestead exemption.

137. THE JUDGMENT OF THE CHANCERY COURT OF CLAY COUNTY ISAFFIRMED.
ALL COSTSOF APPEAL ARE ASSESSED TO THE APPELLANTS.

McMILLIN,C.J.,,SOUTHWICK,P.J.,,BRIDGES, THOMAS LEE,IRVING,MYERS,
AND GRIFFIS, JJ., CONCUR. CHANDLER, J., NOT PARTICIPATING.

10



